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7 Biological Resources 

7.1  Introduction 

This chapter describes the existing setting of the proposed project site as it relates to biological 

resources; identifies associated regulatory conditions and requirements; presents the criteria 

used to evaluate potential impacts on biological resources; and identifies mitigation measures to 

reduce or avoid each significant impact. The significance of each impact after the incorporation 

of identified mitigation measures is included at the end of this chapter.  

Information used to prepare this chapter came from the following sources: 

▪ Brentwood Hills Country Club Final EIR (Michael Paoli and Associates 1992)  

▪ California Department of Fish and Wildlife’s (CDFW) California Natural Diversity Database 

(CNDDB) 2017 

▪ City of Brentwood General Plan Update, 2014 

▪ City of Brentwood General Plan EIR, Draft Program Environmental Impact Report for the 

2014 Brentwood General Plan Update, 2014 

▪ East Contra Costa County Habitat Conservation Plan/Natural Community Conservation 

Plan (ECCC HCP/NCCP) 

▪ Hancock Project Specific Plan/Environmental Impact Report (EIR) Study, 1992 

▪ H.T. Harvey & Associates (H.T. Harvey, 2017). Shadow Lakes/Deer Ridge Reinvestment 

Project Biological Resources Addendum – CEQA, 2017   

▪ Jones & Stokes (Jones & Stokes, 2006). Final East Contra Costa County (ECCC) Habitat 

Conservation Plan/Natural Community Conservation Plan (HCP/NCC P) 

▪ Various aerial photos and topographic maps 

7.2 Scoping Issues Addressed 

Written comments and suggestions were provided by members of the public, organizations, and 

government agencies during the Notice of Preparation (NOP) scoping period conducted from 

August 4, 2017 through September 5, 2017. The following comments reflect the key issues 

identified during the NOP comment period regarding biological resources and are addressed in 

this section: 

▪ Presence of seasonal wetlands near holes #11 and #18 in Shadow Lakes 

▪ Effects on existing wildlife including, birds, owls, wild turkeys, frogs, and fish 

▪ Burrowing owls nesting near the Deer Ridge Clubhouse need to be protected 

▪ Effects on natural watershed areas that support wildlife 

▪ Maintain/preserve existing open space and natural areas 
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7.3 Environmental Setting 

This section presents information on biological resources conditions in the project area. The 

current condition and quality of biological resources was used as the baseline against which to 

compare potential impacts of the proposed project. 

7.3.1 Regional Setting 

The City of Brentwood is located in the eastern valley area of Contra Costa County, California, 

approximately 50 miles east of San Francisco and 50 miles southwest of Sacramento. Brentwood 

is situated in the western portion of the San Joaquin Valley, immediately east of the Diablo Range 

which forms the eastern boundary of the Coast Ranges.  

The 355-acre project area includes relatively flat portions as well as gently sloping hills. Site 

elevations range from approximately 200 feet above mean sea level (msl) in the south (Deer 

Ridge) to approximately 250 feet above msl to the north (Shadow Lakes). The approximately 32-

acre project site is located in the southwest portion of Brentwood and includes small portions of 

both the Deer Ridge Golf Club and the Shadow Lakes Golf Club. The Shadow Lakes portion of the 

site is located directly north of Balfour Road, while the Deer Ridge portion of the site is located 

directly south of Balfour Road. 

 The project site is located entirely within the Marsh Creek Watershed, receives an average of 

14.85 inches of annual precipitation, and has an average temperature range of 48.9 to 72.5 °F.    

7.3.2 Baseline Data Collection 

Literature Search and Review of Existing Data 

The assessment of biological resources for the proposed project began with a review of all 

available documents and species and habitat data provided by the project applicant, U.S. Fish 

and Wildlife Service (USFWS), California Department of Fish and Wildlife (CDFW), and other 

agencies. Biological resource data sources included, but were not limited to, the following: 

▪ CDFW California Natural Diversity Database (CNDDB) to determine special‐status plants, 

wildlife, and vegetation communities that have been documented within the vicinity of 

the project site. 

▪ Aerial photographs, Geographic Information Systems (GIS) data, and United States 

Geological Survey (USGS) topographic maps. 

▪ Previously prepared reports and regional planning documents (General Plan policies, 

Habitat Conservation Plans [HCPs], Environmental Impact Reports [EIRs], and published 

scientific literature). 

▪ The project applicant’s technical reports and data (including vegetation mapping and 

special‐status species locations and survey data). 
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7.3.3 Vegetation Communities 

Literature Search 

Based on review of the CNDDB, a total of 80 Federally and/or State-protected plant species were 

documented to occur within an approximately 5-mile radius of the project site 

(H.T. Harvey, 2017). Of those species, none are known to occur or may occur within the vicinity 

of the project site, based upon habitats and microhabitats, soil conditions, and the CNDDB and 

CNPS Inventory (H.T. Harvey, 2017). A list of all species considered, but rejected, and the 

reasoning for their rejection is available in Appendix C. 

Site Surveys 

Reconnaissance-level surveys of land cover, conducted on February 23, 2017 by H. T. Harvey & 

Associates plant ecologist Gregory Sproull, M.S., identified five land cover types on the project 

site: turf, urban, permanent wetland, stream, and pond. These habitats are described in detail 

below and their distributions on the 355-acre project area are depicted in Figure 7-1 (Land Cover 

Types). These habitats were selected based on criteria provided in the East Contra Costa County 

(ECCC) Habitat Conservation Plan/Natural Community Conservation Plan (HCP/NCCP) (East 

Contra Costa County Habitat Conservancy [ECCCHC] 2007).  

Existing Habitat Types  

Turf. The vast majority of the project site is composed of the turf land cover type and includes all 

irrigated and non-irrigated lawns situated on the Shadow Lakes Golf Club and Deer Ridge Golf 

Club. This land cover type also includes all horticultural plantings, such as ornamental trees, and 

all terrestrial golf course features (e.g., tee boxes, fairways, greens, roughs, and sand traps). In 

addition, man-made ponds and depressions that do not function as wetlands (i.e., those that do 

not contain wetland vegetation, such as cattails [Typha sp.]) and that were embedded in turf 

were also mapped as turf. 

Urban. The urban land cover type on the project site includes paved cart paths, roads, parking 

lots, single-family homes, and commercial structures (e.g., golf course club houses). This land 

cover type is generally devoid of vegetation. In some locations, ruderal grasses and forbs, such 

as ripgut brome, wood sorrel (Oxalis), clover (Trifolium), vetch (Vicia), and scarlet pimpernel 

(Lysimachia arvensis), grow along roadsides and in small gaps between ornamental trees, shrubs, 

and herbs, including toyon (Heteromeles arbutifolia), rosemary (Rosemarinus officinalis), 

lavender (Limonium), and pine (Pinus), that occur intermittently throughout this land cover type. 

Permanent Wetland. The approximately 6 acres of wetland land cover type on the project site is 

composed of perennial (i.e., permanent) wetlands, pond features that do not contain contiguous 

open water habitat but contain perennial wetland vegetation, a reach of Deer Creek, and an 

unnamed tributary to Dry Creek, both of which support wetland vegetation within the channel. 

Of the approximately eight permanent wetland features located on the project site, two are 

connected to the unnamed tributary to Dry Creek are located just north of the Proposed Village 
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One (Deer Ridge) site, with another located south of the Village One site. There are no wetlands 

located near the Village Two (Shadow Lakes) site. 

Stream. The project site includes a portion of an unnamed tributary to Dry Creek, located north 

of the Proposed Village One site. This stream flows into several adjacent perennial wetlands to 

the north and south during periods of high water flows. The portion of the unnamed tributary is 

classified as a palustrine emergent persistent wetland (temporarily flooded) by the National 

Wetland Inventory (NWI 2017). However, this reach connects an intermittent stretch of the 

tributary to a freshwater pond, located approximately 0.25 mile west of the project site; thus, it 

qualifies as an intermittent reach based on ECCC HCP/NCCP designations (ECCCHC 2007). In 

addition, a reach of Deer Creek occurs within the northern portion of the Deer Creek site and is 

classified by the NWI as a riverine intermittent streambed that is seasonally flooded (R4SBC) 

(NWI 2017) and was confirmed as an intermittent stream during the February 23, 2017 

reconnaissance survey. There is also a portion of Dry Creek that runs immediately adjacent to the 

southern project boundary. This portion of Dry Creek is classified as a palustrine emergent 

persistent wetland (temporarily flooded) (PEM1A) by the National Wetland Inventory 

(NWI 2017). 

Pond. The pond land cover type on the project site is comprised of six separate ponds, totaling 

approximately 13 acres. This land cover type is represented by an approximately 1,100-foot-long 

by 80-foot-wide stormwater basin that parallels Balfour Road to the north, as well as man-made 

golf course ponds that provide contiguous open water habitat. These features are delineated as 

a “pond” because they are perennial water bodies (less than 5 acres in size) that are characterized 

by open water rather than a substantial cover of wetland vegetation. 

Special-Status Plant Species 

As discussed above, none of the Federally and/or State-protected plant species documented to 

occur within an approximately 5-mile radius of the project site were found on the project site. 

The project site has no evidence of rare or special-status plant species (H.T. Harvey, 2017).  

7.3.4 Wildlife 

Literature Search 

Prior to conducting wildlife surveys, H. T. Harvey & Associates biologists reviewed project plans; 

the Hancock Project Specific Plan/Environmental Impact Report (EIR) Study (WPM 1992), which 

included a portion of the project site; the Final EIR for the Brentwood Hills Country Club 

(Michael Paoli and Associates 1992), which included a portion of the project site; the ECCC 

HCP/NCCP; aerial photos and topographic maps; the California Department of Fish and Wildlife’s 

(CDFW) California Natural Diversity Database (CNDDB 2017); and other relevant scientific 

literature, technical databases, and resource agency reports in order to assess the current 

distribution of special-status wildlife in the project vicinity. 
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Based on review of the CNDDB, numerous Federally and/or State-protected animal species were 

documented to occur within an approximately 5-mile radius of the project site. However, the 

majority of these species were determined to be absent from the project site due to either a lack 

of suitable habitat or evidence that the species does not occur in the project vicinity 

(H.T. Harvey, 2017). Based on the literature search, six special-status animal species have the 

potential to be present on the project site. These species include: 

▪ Burrowing owl (Athene cunicularia)- California Species of Special Concern 

▪ California red-legged frog (Rana draytonii)- Federally threatened 

▪ California tiger salamander (Ambystoma californiense)- Federally threatened 

▪ Swainson’s hawk (Buteo swainsoni)- Federally threatened 

▪ Western pond turtle (Actinemys marmorata)- Federally threatened 

▪ White-tailed kite (Elanus leucurus)- California Protected 

Wildlife Surveys 

Species specific surveys of the project site were conducted by an H.T. Harvey & Associates plant 

ecologist and wildlife ecologist on February 23 and 24, 2017. The surveys included species 

identified in the literature search as well as those required by the ECCC HCP/NCCP. Surveys 

determined that no suitable nesting habitat is present on or immediately adjacent to the project 

site for the American peregrine falcon (Falco peregrinus anatum), golden eagle (Aquila 

chrysaetos), or bald eagle (Haliaeetus leucocephalus). Further, suitable habitat for the ringtail 

(Bassariscus astutus) is not present on the project site. 

In addition, per the requirements of the ECCC HCP/NCCP, focused surveys were conducted for 

the California tiger salamander (Ambystoma californiense), California red-legged frog (Rana 

draytonii), Townsend’s big-eared bat (Corynorhinus townsendii), Swainson’s hawk (Buteo 

swainsoni), and golden eagle (Aquila chrysaetos).  The ECCC HCP/NCCP assumes presence of 

species if suitable habitat is present. Results of the field surveys for these ECCC HCP/NCCP 

covered species are discussed below. 

Burrowing Owl 

The HCP/NCCP considers any occurrence of land cover types with which burrowing owls may be 

associated to be potentially suitable habitat for this species, with the following HCP/NCCP land 

cover types designated as representing potential breeding habitat: annual grassland, alkali 

grassland, ruderal, riparian woodland, seasonal wetland, and agriculture. None of these land 

cover types are present on the project site. However, ground squirrel burrows were detected in 

the margins of the golf course greens within the turf land cover type during the site survey. These 

burrows were inspected and no signs of burrowing owls (e.g., whitewash, pellets, or feathers) 

were detected. Nevertheless, numerous burrowing owls have been recorded within a 5-mile 
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radius of the project site (CNDDB 2017) and there is potential for burrowing owls to occupy the 

existing burrows on the project site in the future. 

California Red-legged Frog 

The California red-legged frog’s preferred breeding habitat consists of deep perennial pools with 

emergent vegetation for attaching egg clusters, as well as shallow benches to act as nurseries for 

juveniles. Several of the wetlands on the project site, including those associated with Dry Creek, 

support emergent vegetation. Although this species has not been recorded on the project site, 

there was an occurrence located approximately 1.5 miles to the west of the project site (CNDDB 

2017). This location, and all documented red-legged frog occurrences within dispersal distance 

(i.e., 2.0 miles), are separated from suitable breeding habitat on the project site by existing 

residential housing and paved roads, both of which act as an impediment to red-legged frog 

dispersal. However, there are no complete barriers to red-legged frog dispersal to the project 

site, and in the absence of survey results indicating that the species does not breed in ponds on 

the site, the possibility of California red-legged frogs occurring on the project site cannot be 

dismissed. 

California Tiger Salamander 

The California tiger salamander’s preferred breeding habitat consists of temporary (a minimum 

of 3-4 months), ponded environments (e.g., vernal pool, ephemeral pool, or human-made pond) 

surrounded by uplands that support small mammal burrows. Several of the wetlands on the 

project site, including those associated with the unnamed tributary to Dry Creek, provide 

ostensibly suitable breeding habitat for the California tiger salamander and uplands on the site 

provide refugia (e.g., ground squirrel burrows). Although the species has not been recorded on 

the project site, it is known to occur in the vicinity (CNDDB 2017). The nearest CNDDB record of 

the California tiger salamander is 800 feet to the west of the project site (CNDDB 2017). This 

location, and all documented California tiger salamander occurrences within dispersal distance 

(i.e., 1.3 miles), are separated from suitable habitat on the project site by existing residential 

housing and paved roads, both of which likely would impede overland dispersal of tiger 

salamanders to the project site. However, there are no complete barriers to tiger salamander 

dispersal to the site, and in the absence of survey results indicating that the species does not 

breed in ponds on the site, the possibility of California tiger salamanders occurring on the project 

site cannot be dismissed. 

Swainson’s Hawk 

During the February 23 and 24 focused survey, no Swainson’s hawks (which would not be 

expected to be present at the time of year of the survey) were observed on the project site or 

within 1,000 feet of the site. However, 10 large raptor nests were observed on the project site, 

or within 1,000 feet of the site. Two of the 10 raptor nests were occupied by great horned owls 

(Bubo virginianus). The eight remaining nests, all of which were located in the oak savannah to 

the south and east of the project site, were determined to be red-tailed hawk (Buteo jamaicensis) 
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nests. Typically, Swainson’s hawks prefer extensive open fields, agricultural habitats, or wetlands 

with sparsely distributed trees for nesting. The project site is composed primarily of developed 

and landscaped habitat, although multiple trees of suitable size for nesting by Swainson’s hawks 

are present within the project area and it is possible that Swainson’s hawks could nest on the site 

in the future. The nearest Swainson’s hawk CNNDB record is from 2007, when an active nest was 

located approximately 3,500 feet north of the project site, along Sand Creek (CNDDB 2017). 

Western Pond Turtle 

No Western Pond Turtles were observed during the focused survey conducted on February 23 

and 24, 2017. The western pond turtle occurs in ponds, streams, and other wetland habitats in 

the Pacific slope drainages of California and northern Baja California, Mexico (Bury and Germano 

2008). The central California population historically was present in most drainages on the Pacific 

slope (Jennings and Hayes 1994), but streambed alterations and other sources of habitat 

destruction, exacerbated by frequent drought events, have caused substantial population 

declines throughout most of the species’ range (Stebbins 2003). Ponds or slack-water pools with 

suitable basking sites (such as logs) are an important habitat component for this species, and 

western pond turtles do not occur commonly along high-gradient streams. Females lay eggs in 

upland habitats, in clay or silty soils in unshaded (often south-facing) areas up to 0.25 mile from 

aquatic habitat (Jennings and Hayes 1994). Juveniles feed and grow in shallow aquatic habitats 

(often creeks) with emergent vegetation and ample invertebrate prey. Nesting habitat typically 

is found within 600 feet of aquatic habitat (Jennings and Hayes 1994), but if no suitable nesting 

habitat can be found close by, adults may travel overland considerable distances to nest. 

White-Tailed Kite 

The white-tailed kite, a state fully protected species, is generally associated with open, grassy 

habitats and typically nests in the tops of oaks (Quercus spp.), willows (Salix spp.), or other dense 

broad-leafed trees. Although no white-tailed kite nests were observed on the project site during 

the planning survey, suitable nesting habitat is present and the species could nest on the site in 

the future. If an active nest of the white-tailed kite were present on or immediately adjacent to 

the project site during construction activities, the project could result in the destruction or 

abandonment of an active nest. However, no more than one pair of white-tailed kites is expected 

to nest on the project site, if this species is present at all. Thus, the loss of individuals potentially 

resulting from project activities would represent a very small fraction of the regional population 

of this species. Additionally, the upland habitats on the project site that provide suitable nesting 

habitat represent a small proportion of the habitats that support this species regionally. 

Golden Eagle 

No golden eagles were observed during the focused survey conducted on February 23 and 24, 

2017. Additionally, no golden eagle nests were found on the project site, or in a 0.5-mile buffer 

around the project site. Further, the developed and landscaped habitat within the project 
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boundary does not provide suitable nesting habitat for the golden eagle because no trees of 

suitable size are present. 

Townsend’s Big-eared Bat 

None of the habitats within the project site provides suitable roosting habitat for Townsend’s 

big-eared bat. This species requires caves, or abandoned mines or buildings with cavernous open 

spaces for roosting, none of which are present on or immediately adjacent to the project site. 

Threatened and Endangered Wildlife Species 

As discussed above, no habitat for California tiger salamander, California red-legged frog, 

Western pond turtle, and Swainson’s hawk was detected on the project site during the site 

survey. As such, these four Federally threatened species are considered absent from the project 

site (H.T. Harvey, 2017). While there are numerous records of golden eagles nesting within 

5 miles of the project site (CNDDB 2017), the closest of these records is 3.1 miles from the project 

site, south of Camino Diablo. Additionally, it is unlikely that golden eagles would establish a nest 

site within 0.5 mile of the project site, as most of the existing vegetation and land use within this 

area is unsuitable nesting habitat for this species. 

Special-Status Wildlife Species 

No habitat for burrowing owl was detected on the project site.  

7.3.5 Jurisdictional Waters 

A reconnaissance site visit was conducted by a H.T. Harvey & Associates plant ecologist and a 

wildlife ecologist on February 23 and 24, 2017. The purpose of the site visit was to identify 

existing biological conditions on the site and the site’s potential to support special-status species 

of plants and animals, as well as sensitive/regulated habitats, such as jurisdictional wetlands and 

other waters of the U.S. regulated under Section 404 of the Clean Water Act, potential waters of 

the State, and riparian habitats. 

The survey indicated that all ponds and non-creek channel wetlands located on the project site 

have been manipulated to some extent by the Shadow Lakes Golf Club and Deer Ridge Golf Club. 

These features are not expected to be considered waters of the U.S. under the Clean Water Act 

unless these features have a connection to groundwater. However, some or all of these non-

creek wetlands and ponds may be claimed as waters of the State under the Porter-Cologne Water 

Quality Control Act due to the presence of established wetland vegetation in the project area. 

The tributary of Dry Creek located near the Proposed Village One (Deer Ridge) site may be 

claimed as waters of the U.S. up to the ordinary high-water marks and waters of the State up to 

top of bank. Both the United States Army Corp of Engineers (USACE) and Regional Water Quality 

Control Board (RWQCB) are expected to claim jurisdiction over this portion of Deer Creek on the 

project site. 
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7.4 Applicable Regulations, Plans, and Standards 

7.4.1 Federal 

Federal Endangered Species Act 

The Federal Endangered Species Act (ESA) provisions protect Federally listed threatened and 

endangered species and their habitats from unlawful take and ensure that Federal actions do not 

jeopardize the continued existence of a listed species or result in the destruction or adverse 

modification of designated critical habitat. Under the ESA, “take” is defined as “to harass, harm, 

pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any of the 

specifically enumerated conduct.” USFWS regulations define harm to mean “an act which 

actually kills or injures wildlife.” Such an act “may include significant habitat modification or 

degradation where it actually kills or injures wildlife by significantly impairing essential behavioral 

patterns, including breeding, feeding or sheltering” (50 CFR § 17.3). 

Critical habitat is defined in Section 3(5)(A) of the ESA as “(i) the specific areas within the 

geographical area occupied by the species on which are found those physical or biological 

features (I) essential to the conservation of the species, and (II) which may require special 

management considerations or protection; and (ii) specific areas outside the geographical area 

occupied by the species upon a determination by the Secretary of Commerce or the Secretary of 

the Interior (Secretary) that such areas are essential for the conservation of the species.” The 

effects analyses for designated critical habitat must consider the role of the critical habitat in 

both the continued survival and the eventual recovery (i.e., the conservation) of the species in 

question, consistent with the recent Ninth Circuit judicial opinion, Gifford Pinchot Task Force v. 

United States Fish and Wildlife Service. Activities that may result in “take” of individuals are 

regulated by the USFWS. The USFWS produced an updated list of candidate species on 

December 6, 2007 (72 FR 69034). Candidate species are not afforded any legal protection under 

ESA; however, candidate species typically receive special attention from Federal and State 

agencies during the environmental review process. 

Migratory Bird Treaty Act 

Raptors (e.g., eagles, hawks, and owls) and their nests are protected under both Federal and 

State regulations. The Federal Migratory Bird Treaty Act (MBTA) prohibits killing, possessing, or 

trading in migratory birds except in accordance with regulations prescribed by the Secretary. This 

act encompasses whole birds, parts of birds, and bird nests and eggs. 

Regulated Habitats 

Areas meeting the regulatory definition of “Waters of the U.S.” (Jurisdictional Waters) are subject 

to the jurisdiction of the USACE under provisions of Section 404 of the Clean Water Act (1972) 

and Section 10 of the Rivers and Harbors Act (1899). These waters may include all waters used, 

or potentially used, for interstate commerce, including all waters subject to the ebb and flow of 

the tide, all interstate waters, all other waters (intrastate lakes, rivers, streams, mudflats, 

sandflats, playa lakes, natural ponds, etc.), all impoundments of waters otherwise defined as 
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“Waters of the U.S.,” tributaries of waters otherwise defined as “Waters of the U.S.,” the 

territorial seas, and wetlands (termed Special Aquatic Sites) adjacent to “Waters of the U.S.” 

(33 CFR, Part 328, Section 328.3). 

Construction activities within jurisdictional waters are regulated by the USACE. The placement of 

fill into such waters must comply with permit requirements of the USACE. No USACE permit 

would be effective in the absence of State water quality certification pursuant to Section 401 of 

the Clean Water Act. As a part of the permit process, the USACE works directly with the USFWS 

to assess project impacts on biological resources. 

7.4.2 State 

California Endangered Species Act 

Provisions of the California Endangered Species Act (CESA) protect State‐listed Threatened and 

Endangered species. CDFW regulates activities that may result in “take” of individuals (“take” 

means “hunt, pursue, catch, capture, or kill, or attempt to hunt, pursue, catch, capture, or kill”). 

Habitat degradation or modification is not expressly included in the definition of “take” under 

the California Department of Fish and Wildlife (CDFW) Code. Additionally, the CDFW Code 

contains lists of vertebrate species designated as “fully protected” (§§ 3511 [birds], 4700 

[mammals], 5050 [reptiles and amphibians], 5515 [fish]). Such species may not be taken or 

possessed. 

In addition to Federal and State‐listed species, CDFW also has produced a list of Species of Special 

Concern to serve as a “watch list.” Species on this list are of limited distribution or the extent of 

their habitats has been reduced substantially, such that threat to their populations may be 

imminent. Species of Special Concern may receive special attention during environmental review, 

but they do not have statutory protection. 

Birds of prey are protected under the CDFG Code. Section 3503.5 states it is “unlawful to take, 

possess, or destroy any birds of prey (in the order Falconiformes or Strigiformes) or to take, 

possess, or destroy the nest or eggs of any such bird except as otherwise provided by this Code 

or any regulation adopted pursuant thereto.” Construction‐related disturbance during the 

breeding season could result in the incidental loss of fertile eggs or nestlings or otherwise lead to 

nest abandonment. Disturbance that causes nest abandonment and/or loss of reproductive 

effort is considered “take” by CDFW. Under Sections 3503 and 3503.5 of the State Fish and 

Wildlife Code, activities that would result in the taking, possessing, or destroying of any birds‐of‐

prey, taking or possessing of any migratory nongame bird as designated in the MBTA, or the 

taking, possessing, or needlessly destroying of the nest or eggs of any raptors or non‐game birds 

protected by the MBTA, or the taking of any non‐game bird pursuant to CDFG Code Section 3800 

are prohibited. 
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Regulated Habitats 

The State Water Resources Control Board is the State agency (together with the RWQCB) charged 

with implementing water quality certification in California. The proposed project falls under the 

jurisdiction of both the Central Valley and San Francisco Bay RWQCBs. 

The CDFW potentially extends the definition of stream to include “intermittent and ephemeral 

streams, rivers, creeks, dry washes, sloughs, blue‐line streams (USGS), and watercourses with 

subsurface flows. Canals, aqueducts, irrigation ditches, and other means of water conveyance 

can also be considered streams if they support aquatic life, riparian vegetation, or 

stream-dependent terrestrial wildlife” (CDFG, 1994). Such areas of the proposed project were 

determined using methodology described in A Field Guide to Lake and Streambed Alteration 

Agreements, Sections 1600‐1607 (CDFG, 1994). 

Activities that result in the diversion or obstruction of the natural flow of a stream; or which 

substantially change its bed, channel, or bank; or which utilize any materials (including 

vegetation) from the streambed, may require that the project applicant enter into a Streambed 

Alteration Agreement with the CDFW. 

7.4.3 Local 

East Contra Costa County Habitat Conservation Plan / Natural Community Conservation Plan  

On January 25, 2000, the Contra Costa County Board of Supervisors made a declaration of intent 

to participate in the development of the East Contra Costa County Habitat Conservation Plan and 

Natural Community Conservation Plan (HCP/NCCP). On June 30, 2000, the East Contra Costa 

County Habitat Conservation Plan Association Agreement went into effect. This agreement 

established the East Contra Costa Habitat Conservation Plan Association (HCPA) as the lead 

agency in drafting the Habitat Conservation Plan for submittal to the governing boards and 

councils of member agencies, oversee compliance with the California Environmental Quality Act 

(CEQA) and the National Environmental Policy Act (NEPA), and would serve as the lead agency 

under CEQA for developing the HCP/NCCP. The City of Brentwood elected to participate in the 

development of the HCP/NCCP and is a member of the HCPA. 

The City of Brentwood approved the HCP/NCCP and authorized execution of the Implementation 

Agreement and Joint Exercise of Powers Agreement on January 22, 2007 (Resolution No. 12-07). 

The U.S. Fish and Wildlife Service signed the Federal permit for the HCP/NCCP on July 25, 2007, 

and the CDFG signed the State permit for the HCP/NCCP on August 6, 2007. The City of 

Brentwood approved the Ordinance (16.168) to implement the East Contra Costa HCP/NCCP on 

October 9, 2007. 

The HCP/NCCP provides a framework to protect natural resources in eastern Contra Costa 

County, while improving and streamlining the environmental permitting process for impacts on 

endangered species. The Plan allows Contra Costa County, the Contra Costa County Flood Control 

and Water Conservation District, the East Bay Regional Park District, and the cities of Brentwood, 
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Clayton, Oakley, and Pittsburg (collectively, the Permittees) to control endangered species 

permitting for activities and projects in the region that they perform or approve. The Plan also 

provides for comprehensive species, wetlands, and ecosystem conservation and contributes to 

the recovery of endangered species in northern California. The Plan avoids project-by-project 

permitting that is generally costly and time consuming for applicants and often results in 

uncoordinated and biologically ineffective mitigation.  

In August of 2017, the applicant submitted an application for take coverage using the HCP/NCCP 

Application Form and Planning Survey Report. The application was further revised in October of 

2017. The general process for applying for and utilizing permit coverage under the HCP/NCCP is 

summarized below:  

▪ Project proponent applies for take coverage from the applicable City or County using the 

HCP/NCCP Application Form and Planning Survey Report. 

▪ City or County reviews application for completeness and verifies required fees. 

▪ City or County conditions project with applicable requirements of HCP/NCCP. 

▪ Project proponent pays fees before or at grading permit (at first construction permit if no 

grading permit). 

▪ Project proponent conducts any required pre-construction monitoring, construction 

monitoring, and avoidance measures. 

City of Brentwood General Plan 

Project relevant General Plan policies for biological resources are addressed in this section. 

Where inconsistencies exist, if any, they are addressed in the respective impact analysis below. 

Conservation and Open Space Element 

Conservation/Open Space Goal 3: Protect and enhance Brentwood’s ecosystem and natural 

habitats. 

▪ Policy COS 3-1: Sensitive habitats include creek corridors, wetlands, vernal pools, riparian 

areas, wildlife and fish migration corridors, native plant nursery sites, waters of the United 

States, sensitive natural communities, and other habitats designated by State and Federal 

agencies. 

▪ Policy COS 3-2: Preserve and enhance those biological communities that contribute to 

Brentwood’s and the region’s biodiversity including, but not limited to, wetlands, riparian 

areas, aquatic habitat, and agricultural lands. 

▪ Policy COS 3-4: Conserve existing native vegetation where possible and integrate 

regionally native plant species into development and infrastructure projects where 

appropriate. 
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▪ Policy COS 3-5: Avoid removal of large, mature trees that provide wildlife habitat or 

contribute to the visual quality of the environment to the greatest extent feasible through 

appropriate project design and building siting. If full avoidance is not possible, prioritize 

planting of replacement trees on-site over off-site locations. 

Conservation/Open Space Goal 4: Protect and enhance water resources in local creeks, riparian 

habitat, wetlands, the Marsh Creek Watershed, and aquatic habitat. 

▪ Policy COS 4-1: Where feasible, protect and enhance surface water quality in creeks, 

streams, channels, seasonal and permanent marshland, wetlands, sloughs, riparian 

habitat, and vernal pools through sound land use planning, community design, and site 

planning. 

▪ Policy COS 4-4: Require discretionary projects, as well as new flood control and storm 

water conveyance projects, to integrate best management practices and natural features 

to the greatest extent feasible, while ensuring that these features adequately convey and 

control storm water to protect human health, safety, and welfare. 

▪ Policy COS 4-5: Encourage the use of natural features such as bio swales, vegetation, 

retention ponds, and other measures to remove storm water pollutants prior to 

discharge, subject to State regulations. 

▪ Policy COS 4-6: Where feasible, new development adjacent to creeks and streams should 

include opportunities for beneficial uses, such as flood control, ecological restoration, 

public access trails, and walkways. 

▪ Policy COS 4-7: Consult with State and Federal agencies during the development review 

process to help identify wetland and riparian habitat that has candidacy for restoration, 

conservation, and/or mitigation. Focus restoration and/or conservation efforts on areas 

that would maximize multiple beneficial uses for such habitat. 

▪ Policy COS 4-9: Consider the effects of development on ground and surface water quality, 

and implement measures to reduce water contamination. 

▪ Policy COS 4-10: Where feasible, encourage and support multipurpose detention basins 

that provide water quality protection, storm water detention, open space amenities, and 

recreational amenities. 

City of Brentwood Tree Protection Ordinance 

The City of Brentwood Municipal Code (Section 17.470.006 Oak Tree Preservation), which applies 

to the Deer Ridge site only, preserves and protects native oak species to the extent feasible. 

Section 17.470.006 includes oak tree protection regulations. Protected oak trees are defined as: 

▪ Any tree having a 4-inch caliper or greater, as measured 4.5 feet from the ground 

Applicants for projects that involve removal of protected trees are required to show the location 

of all existing oak trees of 4-inch caliper or greater, as measured 4.5 feet from the ground in their 

project’s preliminary and final grading plans. A tree report must be submitted and approved for 
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each grading plan. Additionally, trees to be preserved must be protected during 

construction/grading with an adequate fence installed 1.0 foot outside the tree dripline to assure 

that no grading activity will impact the existing tree. Healthy oak trees that are removed in 

accordance with the development plan must be replaced with 48-inch box blue oak (Quercus 

douglasii) trees with a canopy width of 7-8 feet and a height of 16 feet. All trees must be planted 

in public lands, the golf course, open space areas, or view easements. 

7.4.4 Other Applicable Regulations, Plans, and Standards 

The mission of the California Native Plant Society (CNPS) Rare Plant Program is to develop 

current, accurate information on the distribution, ecology, and conservation status of California's 

rare and endangered plants, and to use this information to promote science‐based plant 

conservation in California. Once a species has been identified as being of potential conservation 

concern, it is put through an extensive review process. Once a species has gone through the 

review process, information on all aspects of the species (listing status, habitat, distribution, 

threats, etc.) are entered into the online CNPS Inventory. The program currently recognizes more 

than 2,300 plant taxa (species, subspecies, and varieties) as rare or endangered in California 

(CNPS List, 2015). 

Vascular plants listed as rare or endangered by the CNPS, but which might not have designated 

status under State endangered species legislation, are defined as follows: 

▪ List 1A – Plants considered by the CNPS to be extinct in California 

▪ List 1B – Plants rare, threatened, or endangered in California and elsewhere 

▪ List 2 – Plants rare, threatened, or endangered in California, but more numerous 

elsewhere 

▪ List 3 – Plants about which we need more information – a review list 

▪ List 4 – Plants of limited distribution – a watch list 

In addition to the list designations above, the CNPS adds a Threat Rank as an extension added 

onto the CNPS List and designates the level of endangerment by a 1 to 3 ranking, with 1 being 

the most endangered and 3 being the least endangered and are described as follows: 

▪ 0.1 – Seriously threatened in California (high degree/immediacy of threat) 

▪ 0.2 – Fairly threatened in California (moderate degree/immediacy of threat) 

▪ 0.3 – Not very threatened in California (low degree/immediacy of threats or no current 

threats known 

The combined definition and Threat Rank (such as 1B.1) provides an overall classification of the 

species. 
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▪ The project applicant shall plant, maintain, and monitor 15 saplings 

for every tree lost at a site to be approved by the Implementing Entity 

(e.g., within an HCP/NCCP Preserve or existing open space linked to 

HCP/NCCP preserves), according to the requirements listed below. 

The following requirements shall be met for all planting options: 

▪ Tree survival shall be monitored at least annually for 5 years, then 

every other year until year 12. All trees lost during the first 5 years 

shall be replaced. Success would be reached at the end of 12 years if 

at least 5 trees per tree lost survive without supplemental irrigation 

or protection from herbivory. Trees must also survive for at least three 

years without irrigation. 

▪ Irrigation and fencing to protect from deer and other herbivores may 

be needed for the first several years to ensure maximum tree survival. 

▪ Native trees suitable for this site shall be planted. When site 

conditions permit, a variety of native trees would be planted for each 

tree lost to provide trees with different growth rates, maturation, and 

life span, and to provide a variety of tree canopy structures for 

Swainson’s hawk. This variety would help to ensure that nest trees 

would be available in the short term (5-10 years for cottonwoods and 

willows) and in the long term (e.g., Valley oak, sycamore). This would 

also minimize the temporal loss of nest trees. 

▪ Riparian woodland restoration conducted as a result of covered 

activities (i.e., loss of riparian woodland) can be used to offset the nest 

tree planting requirement above, if the nest trees are riparian species. 

▪ Whenever feasible and when site conditions permit, trees shall be 

planted in clumps together or with existing trees to provide larger 

areas of suitable nesting habitat and to create a natural buffer 

between nest trees and adjacent development (if plantings occur on 

the development site). 

▪ Whenever feasible, plantings on the site shall occur closest to suitable 

foraging habitat outside the UDA. 

▪ Trees planted in the HCP/NCCP preserves or other approved off-site 

location would occur within the known range of Swainson’s hawk in 

the inventory area and as close as possible to high-quality foraging 

habitat. 

Implementation of these mitigation measures and compliance with ECCC HCP/NCCP conditions 

(including development of a construction monitoring plan) would minimize potential impacts on 

Swainson’s hawks and their habitats during project construction. Payment of any applicable ECCC 
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HCP/NCCP impact fees by the project applicant would help to compensate for any residual 

impacts through conservation of the species’ populations and habitats. As a result, impacts on 

the Swainson’s hawk would be less than significant. 

Impact BIO-1f:  Would the project have impacts on the White-Tailed Kite.  

The white-tailed kite, a State fully protected species, is generally associated with open, grassy 

habitats and typically nests in the tops of oaks (Quercus spp.), willows (Salix spp.), or other dense 

broad-leafed trees. Although no white-tailed kite nests were observed on the project site during 

the survey, suitable nesting habitat is present and the species could nest on the site in the future. 

If an active nest of the white-tailed kite were present on or immediately adjacent to the project 

site during construction activities, the project could result in the destruction or abandonment of 

an active nest. However, no more than one pair of white-tailed kites is expected to nest on the 

project site, if this species is present at all. Thus, the loss of individuals potentially resulting from 

project activities would represent a very small fraction of the regional population of this species. 

Additionally, the upland habitats on the project site that provide suitable nesting habitat 

represent a small proportion of the habitats that support this species regionally. 

Using the CEQA thresholds identified above in Section 7.5.1, the project has the potential to 

adversely affect the white-tailed kite. The proposed project does not support the two species 

found in the CEQA Species Assessment to have potentially significant effects from the HCP/NCCP 

covered activities. Because the proposed project is covered by the HCP/NCCP, the CEQA Species 

Assessment serves as a cumulative impact assessment for all of the CEQA species that may be 

impacted by the project.  

The proposed project would be implemented in accordance with the HCP/NCCP’s conditions. 

Through payment of HCP/NCCP fees or equivalent mitigation, the proposed project would 

contribute to the HCP/NCCP’s conservation strategy, thereby benefiting all CEQA species 

addressed in the CEQA Species Assessment (H. T. Harvey & Associates, 2015).). Therefore, with 

incorporation of HCP/NCCP fees or equivalent mitigation and adherence to other HCP/NCCP 

conditions, this proposed project’s impacts on the white-tailed kite would be less than significant. 

Impact BIO-2:  Would the project have a substantial adverse effect on any riparian habitat 

or other sensitive natural community identified in local or regional plans, 

policies, or regulations, or by the California Department of Fish and Wildlife 

or U.S. Fish and Wildlife Service. 

No riparian habitat or other sensitive natural communities occur on Deer Ridge or Shadow Lakes 

project site. Therefore, the project would have no impact on sensitive communities. 
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Table 7-1:  Summary of Impacts and Mitigation Measures – Biological Resources 

Impact Impact Significance Mitigation 

Impact BIO-4. Interfere substantially 

with the movement of any native 

resident or migratory fish or wildlife 

species or with established native 

resident or migratory wildlife 

corridors, or impede the use of native 

wildlife nursery sites. 

Less than Significant 

with Mitigation 

MM BIO 2a: Construction Activities 

Outside of Nesting Season  

MM BIO 2b: Preconstruction/Pre-

disturbance Surveys – Nesting Birds  

Impact BIO-5. Conflict with any local 

policies or ordinances protecting 

biological resources, such as a tree 

preservation policy or ordinance. 

Less than Significant 

 with Mitigation 

MM BIO-2: Tree Removal, Protection, and 

Replacement Plan (TRPRP) 

Impact BIO-6. Conflict with the 

provisions of an adopted habitat 

conservation plan, natural community 

conservation plan, or other approved 

local, regional, or state habitat 

conservation plan. 

Less than Significant None required 

Impact BIO-7:  Contribute to 

cumulatively considerable impacts on 

biological resources. 

Less than Significant 

with Mitigation 

MM BIO-1.1: Notification to USFWS and 

CDFW-Tiger Salamander   

MM BIO-1.2: Notification to USFWS and 

CDFW-California Red-Legged Frog 

MM BIO-1.3: Conformance with ECCC 

HCP/NCCP 

MM BIO-1.4a:  Preconstruction Surveys-

Burrowing Owl 

MM BIO-1.4b:  Construction Monitoring-

Burrowing Owl 

MM BIO-1.5a:  Preconstruction Surveys-

Swainson’s Hawk 

MM BIO-1.5b:  Construction Monitoring-

Swainson’s Hawk 

MM BIO-1.5c:  Mitigation for Loss of Nest 

Trees  

MM BIO-2:  TRPRP 
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